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Association Activities 


AT THE ANNUAL MEETING of the Association, held on May 11, 
the following officers and members of committees were elected: 


PRESIDENT 
Allen T. Klots 


VICE PRESIDENTS 


George W. Alger Benjamin A. Matthews 
Chauncey B. Garver Carlyle E. Maw 
James Garrett Wallace 


SECRETARY 
William E. Jackson 


TREASURER 
George A. Spiegelberg 


EXECUTIVE COMMITTEE 
Class of 1958 


Robert M. Benjamin Alexis C. Coudert 
Albert R. Connelly Harold M. Kennedy 
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COMMITTEE ON ADMISSIONS 
Class of 1957 


Richard W. Dammann John French 
David Du Vivier Richard R. Schilling, Jr. 
Haliburton Fales II Robert W. Sweet 


William F. Wolff, Jr. 


COMMITTEE ON AUDIT 


Dana C, Backus Melbourne Bergerman 
Chauncey B. Garver 


At the Annual Meeting the Association approved by an over- 
whelming vote the report of the Committee on the Bill of Rights, 
George S. Leisure, Chairman, dealing with published comment 
on pending litigation. The report proposed an amendment to 
Section 20 of the Canons of Professional Ethics. In recommend- 
ing an amendment to Canon go, the Committee stated that it 
was not at this time proposing the precise language of the 
amended canon. Due to the advisability of having the Canons 
of Professional Ethics uniform throughout the country, or at the 
minimum uniform throughout the State and administered by 
the Courts of the State of New York on a state-wide basis, it was 
the recommendation of the Committee that the American Bar 
Association and the New York State Bar Association cooperate 
with The Association of the Bar, to take appropriate action 
“looking toward the amendment of Section 20 of the Canons 
of Professional Ethics, to condemn as unprofessional press re- 
leases and public statements by lawyers, the publication of which 
may interfere with the fair trial in the courts or the due adminis- 
tration of justice, including statements of the nature referred to 
in the report of the Committee on the Bill of Rights submitted 
to this Association at this meeting.” 

The types of statements which the Committee indicated 
should not be originated by lawyers, or appear in the press or 
otherwise be published are as follows: 
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Those relating to criminal proceedings include statements 
by lawyers of any of the following: 


(a) Any criminal record of the accused; 

(b) Any alleged confession or admission of fact bearing upon the 
guilt of the accused; 

(c) Any statement of any constituted authority as to the guilt of 
the accused; 

(d) Any statement of his personal opinion as to the guilt of the 
accused; 

(e) Any statement that a witness will testify to certain facts; 

(f) Any comment upon evidence already introduced; 

(g) Any comment as to the credibility of any witness at the trial; 
and 

(h) Any statement of matter which has been excluded from evi- 
dence by the court at the trial. 


In relation to civil proceedings, such types of statements in- 
clude statements by lawyers of any of the following: 

(a) Any statement of his personal opinion as to the merits of the 
claims of the plaintiff or defendant; 

(b) Any statement that a witness will testify to certain facts; 

(c) Any comment upon evidence already introduced; 

(d) Any comment as to the credibility of any witness at the trial; 
and 

(e) Any statement of matter which has been excluded from evi- 
dence by the court at the trial. 


A pleasant and impressive feature of the Annual Meeting was 
the acceptance by the President of a portrait bust of Mr. John 
W. Davis which was presented to the Association by friends of 
Mr. Davis. The bust is the work of the well-known American 
sculptor, Miss Eleanor Platt. In accepting the bust Mr. Webster 
said: “Member of Congress from West Virginia, Solicitor Gen- 
eral of the United States, Ambassador to the Court of Saint 
James, Master of the Bench of the Middle Temple, Doctor of 
Laws, President of the West Virginia Bar Association and of the 
American Bar Association, senior member of a famous partner- 
ship—an impressive list but a meager description of our former 
President, John W. Davis. 

“Indeed, our want of means to express fully our respect and 
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affection for this great lawyer may account for the impulse which 
led friends to commission the portrait in bronze which we accept 
this evening. His name would have been moved long ago from 
the Sustaining to the Honorary list but for the constitutional 
reservation of honorary status, in the case of citizens, to judges 
of preeminent distinction; and the Association Award, estab- 
lished in 1951 for exceptional contributions to the honor and 
standing of the Bar, would have been conferred but for the fact 
that our friend has already received awards and medals too 
numerous to catalogue. 

“We could not add to his honors. His was a case for special 
treatment—for giving ourselves, not him, a portrait which could 
be placed with those of Evarts and Root and Stimson in our 
Pantheon. And that is what we have done, thanks to the eager 
contributions of many friends of Mr. Davis and to the art of 
Eleanor Platt. 

“T must tell you that Mr. Davis was a reluctant—though, when 
persuaded that his friends desired it, a patient—sitter, and that 
the sensibility characteristic of the man explains his absence this 
evening. He is not one to fetch a basket for blossoms tossed in 
his direction. 

“If a President about to pass the sign and substance of office 
to his successor may be spared a word of his own, this portrait is 
significant to me because Mr. Davis is the great advocate of our 
time. For many years he was one of few. Today he stands alone 
at the top of our profession—known as wise and genial counsellor 
to be sure, but known and to be remembered in this House as 
incomparable master of the arts of pleading.” 


emo 


By A roll call vote of fifty-eight to nineteen the Senate approved 
on May 11 a proposed amendment to the Constitution which 
would fix the number of justices of the Supreme Court at nine; 
provide for compulsory retirement of all federal judges at the 
age of seventy-five; and prohibit Congress from restricting the 
appellate jurisdiction of the Supreme Court. The amendment was 
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jointly sponsored by the Association’s Special Committee on the 
Federal Courts, of which Edwin A. Falk is Chairman, and the 
American Bar Association, and was introduced by Senator John 
Marshall Butler of Maryland. In the bill as approved by the two 
Associations, there was a further provision which would have 
prevented any member of the Supreme Court from serving as 
President or Vice-President of the United States until five years 
had elapsed from the time he had left the Bench. In the course 
of the debate on the floor of the Senate this provision was 
dropped. On the vote on the amendment, Senator Ives voted for 
the amendment and Senator Lehman opposed it. 


vee 


ON APRIL 28, under the auspices of the Committee on Post- 
Admission Legal Education, Malcolm Fooshee, Acting Chair- 
man, Dr. James Bryant Conant, United States High Commis- 
sioner for Germany, spoke at the House of the Association on 
the subject “A Report on Germany.” This was Dr. Conant'’s first 
major address on his return from Germany. 


e@o 


ON MAY 14, a public meeting was held at the House of the Asso- 
ciation in commemoration of the One Hundred and Fiftieth 
Anniversary of the French Civil Code. The President of the 
Association introduced Pierre Donzelot, Permanent Representa- 
tive in the United States of the French Universities and Cultural 
Counselor of the French Embassy. M. Donzelot presided. The 
speakers and their topics were: Alexis C. Coudert, Professor of 
Law, Columbia University, ““The Influence of the Civil Code in 
the Western Hemisphere”; Claude Léwy, Faculté, de Driot, Uni- 
versité francaise de New York, “Codification, Expérience et 
Droit Subjectif”’; R.R. Palmer, Professor of History, Princeton 
University, ““The Civil Code as a Historic Landmark.” The fol- 
lowing organizations cooperated with the Association in sponsor- 
ing the meeting: The Cultural Services of the French Embassy; 
The French University of New York; The Parker School of 
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Foreign and Comparative Law, Columbia University; The In- 
stitute of Comparative Law, New York University; and Colum- 
bia University School of Law. 


oMo 


THEODORE PEARSON, Chairman of the Committee on Federal 
Legislation, testified before a subcommittee of the Senate Judici- 
ary Committee on the wiretap bills now pending in Congress. 

Mr. Pearson, on behalf of the Association, opposed the enact- 
ment of H.R. 8649 as passed by the House of Representatives on 
April 8, 1954, but endorsed the approach taken by S. 3229 in- 
troduced by Senator McCarran. Mr. Pearson stated that the 
House bill had a “basically inadequate objective.’ Mr. Pearson 
stated that the position of the Association on the two most im- 
portant issues raised by the two bills was, first, that the Attorney 
General should be authorized to wiretap in the specified areas, 
provided that prior court approval is obtained upon a showing 
of reasonable grounds and, second, that all other wiretapping 
should be prohibited in clear and forceful terms. The McCarran 
bill would accomplish these two objectives. Mr. Pearson based 
his statement on a comprehensive report prepared by the Com- 
mittee on Federal Legislation. 


e@o 


FoLLowI1nc the action of the Association at the Annual Meeting 
on the report of the Committee on the Bill of Rights on Pub- 
lished Comment on Pending Litigation, the following telegram 
was received from the President of the Newspaper Reporter's 
Association of New York City: 


Bethuel Webster, President 
Association of the Bar of NYC 
42 West 44 St New York NY 


The Newspaper Reporter’s Association of New York City strongly dis- 
approves the action of your membership in recommending an amendment 
to Section Twenty of the Canons of Professional Ethics. We still hold that 
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any such amendment as your group suggests would be a curtailment of the 
freedom of the press. 

It was unfortunate that the voice of working reporters could not have 
been heard before a vote was taken. I am sure that if the rank and file of 
your organization could have had the opportunity to evaluate this threat to 
freedom of the press the vote would have been different. 

The vote, while only two hundred and seventy of your five thousand 
five hundred twenty nine were present, was, in our opinion, a definite at- 
tempt to infringe upon the freedom of the press to a secondary gag by ad- 
vocating the silencing of your members in discussion of criminal cases with 
the working press. 

This is not being released for publication. However, we feel that our ob- 
jections should be included in the release of the proceedings to the general 
membership. It is doubly important in view of the fact that a speaker for 
the organization made reference to “rag bag newspapers” and ‘“‘contamina- 
tion in the courtroom.” It is to be regretted that we had no chance to answer 
such ill-advised statements. 

Syd Livingston 
President Newspaper 
Reporter’s Association New York City. 


The President of the Association replied to the telegram as 


follows: 
May 14, 1954 

Mr. Syd Livingston, President 
Newspaper Reporter’s Association 

of New York, Inc. 
Hotel Martinique 
Broadway and gend Street 
New York, New York 


Dear Mr. Livingston: 


The Association is in receipt of your telegram of May 11, 1954. We are 
sorry that you disapprove of the action taken at the meeting of the Associa- 
tion on May 11th. 

We cannot, of course, agree with your interpretation of the resolution 
which was passed as being in any sense an infringement of the constitutional 
rights of the press. I can assure you that it certainly was not passed with any 
such intention. In the first place, it deals only with the professional conduct 
and ethics of the members of our own profession and seeks only to prescribe 
a standard of behavior imposed by lawyers upon themselves. Secondly, it 
merely undertakes to make more definite and certain the principles con- 
tained in an already existing canon of the profession (Canon No. 20) and to 
record a rule of professional conduct that has long since been followed by 
lawyers having a high respect for their professional obligations. 

You state in your telegram that only 270 of some 5,000 members of the 
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Association were present when the resolution was adopted. I call your at- 
tention to the fact that the report of the committee and the proposed resolu- 
tion were circulated well before the meeting to our entire membership who 
thus had a chance to appear, be heard and register their votes if they had 
cared to do so. No word of protest from any member who did not attend the 
meeting has been received. 

Please also understand that the various speakers at meetings of our As- 
sociation are understood to be expressing their individual views and unless 
expressly authorized are not speaking for the Association. We regret if any 
language was used which you feel to have been objectionable. We do en- 
deavor, however, to recognize the constitutional principle of freedom of 
speech at all of our meetings. 

We are glad to publish in the next edition of “The Record,” which is dis- 
tributed to all of our members, a copy of your telegram and this reply. 

Yours very truly, 


Allen T. Klots 
President. 


o@o 


THE 1954 Symposium on Arbitration sponsored by the Commit- 
tee on Arbitration, Sylvan Gotshal, Chairman, was devoted to a 
discussion of “Arbitration—Its Availability and Use in the Settle- 
ment of a Variety of Disputes.” Opening addresses were given 
by Stephen F. Dunn, General Counsel, United States Depart- 
ment of Commerce and Jacob S. Potofsky, General President, 
Amalgamated Clothing Workers of America. Participating in the 
panel discussion were Alexander Lindey, R. Morton Adams, 
Robert R. Bruce, and Frederick R. Livingston. 


o@eo 


At its April meeting the Committee on the City Court of the City 
of New York, Mathias F. Correa, Chairman, adopted the follow- 
ing resolutions: 


Resolved: That this Committee recommends that the 
City Court of the City of New York, New York County, 
adopt the Federal system of calendar control, with any 
necessary variations, and for a reasonable period of time, 
in order to determine whether such system will alleviate 
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the delay of counsel and litigants incident to the trial of 
cases. 

Resolved: That this Committee recommends as follows: 
(a) that the City Court, New York County, issue a general 
calendar call of all pending cases, excluding contract cases, 
at the earliest possible time; (b) that at this calendar call, 
all parties should be required to be present with a view 
towards the disposition by settlement or otherwise of as 
many cases as possible and (c) the Committee suggests 
that the calling of cases be divided into 3 separate groups; 
the first including cases in which insurance companies are 
involved; the second, cases in which the City of New York 
is involved, with both the Comptroller and the Corpora- 
tion Counsel's office present; the third, the remainder of 
the calendar. 

ome 


THE NEWLy-formed Section of Corporate Law Departments of 
the Committee on Post-Admission Legal Education held its first 
meeting on May 20 at the House of the Association. John F. 
Costelloe, Tax Director of Radio Corporation of America, out- 
lined changes in the federal tax laws proposed by the bill now 
pending before the United States Senate. Mr. Costelloe directed 
his remarks to those provisions which would most likely be of 
concern to members of corporate law departments. The Section 
has elected as its Chairman, E. Nobles Lowe, and as Secretary, 
John H. Mathis. 
e@o 


AT A recent meeting of the Committee on Admiralty, William 
G. Symmers, Chairman, Judge N. V. Boeg, President of the 
Danish Maritime Law Association, and past President of the 
International Law Association, was a guest of the Committee. 
Judge Boeg presently is on a special mission to the United Na- 
tions. He gave the Committee an account of the most recent 
meeting of the International Law Association, held at New 
Delhi, India. In the course of his remarks, Judge Boeg expressed 
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hope for closer international understanding among members of 
the Bar and suggested as a desirable step in this direction that 
the International Maritime Committee be invited to hold one 
of its annual meetings in New York. 


o@eo 


H. BRIAN HOLLAND, Assistant Attorney General of the United 
States, Tax Division, spoke before the Section on Taxation, R. 
Palmer Baker, Jr., Chairman, on “Functions of the Department 
of Justice in Tax Litigation” on Thursday, May 6, 1954. 


o@o 


SANFORD H.E. FREUND attended as a delegate from the Association 
the VIIIth Conference of the Inter-American Bar Association 
at Sao Paulo, Brazil. On request of the Inter-American Bar Asso- 
ciation to the Association, Mr. Freund presented a paper on the 
subject ‘Enforcement of Zoning Restrictions which Raise Classi- 
fication of Area thereby Excluding Projects Previously Per- 
mitted.” 
0@Qo 


THE AMERICAN Bar Association’s Section on Antitrust Law 
has recently published a symposium on the Trial of an Antitrust 
Case by the Department of Justice and the Hearing of an Anti- 
Monopoly Complaint by the Federal Trade Commission. The 
symposium was prepared by Assistant Attorney General Stanley 
N. Barnes, in charge of the Antitrust Division of the Department 
of Justice, and Chairman Edward F. Howrey, of the Federal 
Trade Commission. The topics covered by the Department of 
Justice include the following: Settlement by Consent Judgment; 
Development of an Antitrust Case; Pleadings, Interrogatories, 
Pre-Trial Conferences, Particularization of Issues, and Trial 
Briefs; Criminal Antitrust Trials; Civil Antitrust Trials; Anti- 
trust Judgments and Their Enforcement. The subject matter 
reviewed by the Federal Trade Commission embraces: Federal 
Trade Commission Decisions; Economic Analysis; Legal Investi- 
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gation; Voluntary Procedures; Hearings on Complaints and Post 
Hearing Procedures and Compliance. Copies of the volume are 
available at $2.50 at the headquarters of the American Bar Asso- 
ciation, Section of Antitrust Law, 1140 North Dearborn Street, 
Chicago 10, Illinois. 

e@Mo 


THIS YEAR’S very successful Art Show was held at the House of 
the Association from May 4 to May 15. The show, sponsored by 
the Association’s Committee on Art, John W. Thompson, Chair- 
man, was organized by the Art Exhibition Committee, Harold 
J. Baily, Chairman. Forty-eight members of the Association 
participated, more than in any previous show, and the high 
quality of the drawings, paintings, ceramics and other works of 
art was generally recognized. 


L2@Qo 


THE NEW yYorK Central Railroad is offering to all members of 
the American Bar Association special reservation facilities in 
connection with the Annual Meeting of the American Bar Asso- 
ciation in Chicago in August. In addition to the regular Pullman 
and coach fares now in effect, the New York Central is inaugurat- 
ing a first class Family Plan on June 1, on all trains including 
the Commodore Vanderbilt and the Twentieth Century. Reser- 
vations may be made by calling Passenger Representative J.H. 
Healey, MUrray Hill 9—5400. 


o@eo 


A SHORT CourRSE for Practicing Lawyers is to be offered by the 
faculty of the Northwestern University Law School for the period 
of August gth to 13th—the week prior to the annual meeting of 
the American Bar Association this year to be in Chicago. The 
Short Course to be given by Northwestern is designed for the 
lawyer in general practice and offers an opportunity for profes- 
sional study of key developments in several selected fields of law. 

Eleven fields of law will be studied including Estate Tax Plan- 
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ning, International Law, Federal Practice, Scientific Evidence, 
Accounting for Lawyers, Civil Liberties, Tax and Corporate 
Problems of Small Business, State Judicial Administration, Anti- 
Trust Law, Property and Trusts, and Labor Law. One of the 
distinctive features of the course will be the preparation by the 
faculty of the Northwestern University Law School of special 
materials which may be read in advance by the lawyers attending. 
The course is not to be lecture series. It is to be, rather, a series 
of active workshop sessions for professional study of current 
legal problems of importance to the profession. 

All sessions of the Short Course will be held in the Law School 
located on Lake Michigan and a few blocks north of the Loop. 
Each of the sessions will be under the direction of a member of 
the regular law school faculty who specializes in that field. The 
eighteen-story dormitory on the Lakeshore downtown campus 
will be opened to the attending lawyers and their wives. Further 
information about the course can be secured by writing to the 
Northwestern University School of Law, Lakeshore Drive and 
Chicago Avenue, Chicago, Illinois. 


o@e 


THE FOLLOWING letter was received from Governor Dewey in con- 
nection with the work of the Association’s Committees on State 
Legislation, A. Fairfield Dana, Chairman, and Criminal Courts, 
Law and Procedure, Harris B. Steinberg, Chairman: 


Bethuel M. Webster, Esq. 

President, Association of the 
Bar of the City of New York 

42 West 44th Street 

New York 18, New York 


Dear Beth: 


George Shapiro has written to the Chairman of the Committee on State 
Legislation and the Committee on Criminal Courts, Law and Procedure 
expressing the appreciation of our office for the continued high level of the 
work of these Committees in connection with State legislation this past year. 
Other Committees of the Association rendered fine service on bills within 
their respective assignments. 

Few people outside government appreciate the value of the distinguished 
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service rendered by these Committees. Their scholarly and detached analyses 
and reports on legislation are in the highest tradition of the profession and 
constitute a real contribution to government. 

From the quantity of the memoranda sent to us it is clear that many men 
give uncounted hours to this work and I wish once again to express my deep 
appreciation to them and to the Association. 


With warmest regards, 
Sincerely yours, 
(S) Thomas E. Dewey 








June 
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June 


The Calendar of the Association 


10 


14 
16 


25 


for June 
(As of May 25, 1954) 


Dinner Meeting of Young Lawyers Committee 
Dinner Meeting of Executive Committee 
Meeting of Committee on Administrative Law 


Dinner Meeting of Committee on the City Court of the 
City of New York 

Dinner Meeting of Committee on Study of Administration 
of Laws Relating to Family and Subcommittee on Fam- 
ily and Children’s Courts of Temporary Commission on 
Courts 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Admiralty 

Dinner Meeting of Committee on Federal Legislation 
Meeting of Committee on Admissions 


Meeting of Special Committee on Expert Medical Testi- 
mony Project 


Adjourned Annual Meeting of Association, 5 P.M. 








The President's Letter 


To the Members of the Association: 


On April 6th I was in the House of Lords, a guest of our 
Honorary Member, The Lord Chancellor. The discussion was 
on the Judges’ Remuneration Bill, moved for Second Reading 
by The Lord President of the Council (The Marquess of Salis- 
bury). After pointing out that the salaries of the High Court 
Judges had not been altered since 1832—that the salaries now 
amount in real value to about one-sixth of what they were 120 
years ago—he said: 


. .. It is the very essence of the position of a Judge in 
this country that he must keep himself aloof from any- 
thing which could be conceivably open to criticism or 
even controversy. He must not lend himself to anything 
which could in any way affect the integrity of his judg- 
ment. He must be absolutely above suspicion of any bias 
or personal interest. That is clearly right, I am sure we 
should all agree. 

But I do not think any of us entirely realises what a vital 
part the Judiciary plays in the whole of our social and 
constitutional system. We talk easily, almost glibly per- 
haps, of the liberties of our people and the rights of equal 
justice which are enjoyed by every free Englishman, but 
we do not always stop to think that those rights and 
liberties have to be preserved, and, in fact, can only be 
preserved by an independent and incorruptible Bench. I 
suppose that the most important of all the features of our 
British way of life is the Judiciary’s complete independ- 
ence of the Executive. A judge has to decide the case be- 
fore him always, to use the old phrase, ‘without fear or 
favour, affection or ill will.’ ... 

. .. he has a heavy responsibility to bear. He has to do 
justice, first of all, between man and man, and he has 
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also—and this is becoming, I imagine, more important 
with every year that passes, now that the State plays such 
a large part in our lives—to do justice between the in- 
dividual citizen and the State. He has to ensure that the 
Administration conforms with the law, and, in particular, 
that the powers which are exercised by the Executive con- 
form with the law. To the proper performance of all these 
weighty functions it is essential that there should be an 
absolute independence of the Judiciary from the Execu- 
tive, and that that independence should always be main- 
tained... 

I am sure I have said enough to show that the discharge 
of judicial duties as they are conceived in this country 
requires qualities of the highest kind, both of mind and 
of character. In a position such as that one clearly needs 
the best men we can get. I do not say, of course, that the 
type of man one gets in a position of that kind depends on 
the reward which one gives him; that would be far too 
great a simplification and I think it would not be fair 
to those great men who have become Judges in this coun- 
try. But it surely is necessary, I should have thought, that 
the reward which we give to a man of that kind should 
be enough not to inhibit him from accepting promotion 
to the Bench; and it should be adequate, too, to keep him 
from gnawing anxieties while he is on the Bench... 


These remarks, applicable here as in Great Britain, were en- 
dorsed by Earl Jowitt for the Labor Party, by Viscount Samuel 
for the Liberal Party, and by Lord Milner for the Law Society. 
There was no dissent and the bill is on the way to enactment. 
They are mentioned in my last President’s Letter for two 
reasons: They enable me to emphasize once more that our Asso- 
ciation came into existence, and exists, primarily to support and 
strengthen the Judiciary; and, specifically, they implement my 
closing observation as President that we should not rest until 








til 





THE PRESIDENT’S LETTER 271 


salary increases have been granted to our grossly underpaid 
Federal Judges. 
e@o 


My ANNUAL REPORT for 1953-4 will be printed in the October 
issue of THE RECORD and in the Yearbook. In writing it this 
summer, I shall hope somehow to find forms of expression con- 
sistent with my admiration and affection for the staff of the 
Association, the officers, the Chairman and members of the 
Executive Committee, the Chairmen and members of the other 
committees, and for our many loyal members—to all of whom 
I am deeply grateful for the joys and rewards of the last two 
years. Meanwhile, may I close my last Letter by saying that your 
selection of Allen T. Klots as President epitomizes the qualities 
of leadership, personal distinction, and professional excellence 
which make the Association the great institution it is. 


May 11, 1954 BETHUEL M. WEBSTER 








The Complement of Court and Counsel 


By Davin W. PEck 


Presiding Justice of the Appellate Division, 
Supreme Court, First Department 


THE THIRTEENTH ANNUAL BENJAMIN N. CARDOZO LECTURE 
DELIVERED BEFORE THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK ON APRIL 22, 1954 


When the responsibility of delivering the Cardozo Lecture 
devolved upon me, I sought inspiration in contemplation of him 
whose name we commemorate. In my contemplation, one image 
kept emerging and gaining dominance, and that was of a man 
married to the law, uniting the counterparts of judge and lawyer, 
balancing and harmonizing their functions. 

Here was a judge’s lawyer and a lawyer’s judge. He perfectly 
understood the respective roles of court and counsel, how they 
interplay and blend, and weave together from the same thread 
the fabric of the law. 

Could we, I wondered, catch the light of his understanding, 
and so see the way through our own problems to professional ful- 
fillment in our own time? 

Unfortunately, true understanding of the judicial process is 
not shared by all lawyers or judges. Instead of regarding them- 
selves as occupying a reciprocal relationship in a common pur- 
pose, they are apt to think of themselves as representing opposite 
poles and exercising divergent functions. The lawyer is active, 
the judge passive. The lawyer partisan, the judge neutral. The 
lawyer imaginative, the judge reflective. 

“Do you want to be a player or an umpire?” Thus a dis- 
tinguished lawyer and former judge posed the difference and 
choice between a career at the bar and a career on the bench. The 
same thought is frequently echoed by judges who give absolution 
to their judicial service with the comment, “I call them as I see 
them.” 
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The game comparison is not without point and comfort to a 
judge presiding at the average jury trial of a personal injury suit. 
Calling questions fair or foul and reciting by rote the rules of 
the law are about all that is expected or desired of him. Indeed, 
if he steps out of such a quiescent role, it is apt to be resented by 
the lawyers and regarded as interference with the play. 

Where the trial is without a jury, however, or a question of law 
is presented, the judge has a part which is misconceived if 
analogized to an umpire. The responsibility of decision then is 
not so limited or clear cut as calling fair or foul, safe or out, right 
or wrong. It is not always one of selection between alternatives 
presented by opposing contenders. 

The judge does not view a case as a contest of sides from which 
he is aloof. Rather he sees it as a question or questions which he 
must answer, or as conflicting interests which he must evaluate 
and resolve or reconcile. And seldom can the decision be reached 
automatically from observation of some established rule, or be 
plucked from the assortment of authorities which line the library. 

In the introduction to his immortal essay, ‘““The Nature of the 
Judicial Process,” Cardozo exploded the notion that a judge 
could reach decisions by matching the color of the case at hand 
against the colors of many sample cases spread out upon his desk, 
taking the sample nearest in shade as supplying the applicable 
rule. ‘It is when the colors do not match,” he said, “when the 
references in the index fail, when there is no decisive precedent, 
that the serious business of the judge begins.” 

The judge is impersonal and neutral between the parties, but 
he feels most personally the responsibility of decision. In all he is 
mindful of a larger orbit than the arena or play of the parties im- 
mediately before him, foreseeing that his decision may be more 
far-reaching than the disposition of the litigation of the moment. 
He is conscious of unrepresented social interests, or rather that he 
is representing society’s interest, and that he is formulating or 
enunciating rules or standards to guide or govern the like re- 
lations, problems or disputes of men in the future. The decision 
thus must be compounded or distilled from economics, philoso- 
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phy and morality, as well as from suggestive precedent, according 
to the lights of the individual judge. 

The judge starts his consideration of a case with the presenta- 
tion of counsel. But he does not end it there. Counsel lay out two 
roads which he may travel, and each makes the way as inviting, 
alluring and compelling as possible. But the judge must make his 
own survey and calculations and ponder the choice. From his 
higher seat he does have an advantage of vista. With broader 
range of vision and greater freedom of movement, he may see that 
it is not necessary to travel either route mapped out for him, that 
he may, as Cardozo tells us, “draw the line at another angle, stak- 
ing the path along new courses.” There are “open spaces,” he 
adds, “where choice moves with a freedom which stamps its action 
as creative.” 

The judge, therefore, is not altogether dependent upon coun- 
sel. But he is facilitated by counsel to the extent that they have 
explored the terrain, opened up approaches, uncovered pitfalls 
and laid down the stepping stones of helpful precedents. When 
reconnaissance has been complete, it still may not be easy to 
choose the path, but at least the judge is spared the ground work. 
When less thorough or thoughtful work is done by counsel, the 
conscientious judge finds himself digging his own way through 
the brush. 

The adversary scheme of trying lawsuits is probably best cal- 
culated to getting out all the facts and elucidating the law. Dil- 
ligent counsel devoted to a client’s cause leave no stone unturned 
and pave the way to informed and intelligent decision. But zeal 
may develop unwarranted and unshared enthusiasms. ‘The ad- 
versary concept and spirit of contest may play counsel false and 
add to the difficulty of decision. 

The object of a lawsuit is to get at the truth and arrive at the 
right result. That is the sole objective of the judge, and counsel 
should never lose sight of that objective in thinking that the end 
purpose is to win for his side. Counsel exclusively bent on win- 
ning may find that he and the umpire are not in the same game. 

Psychology undoubtedly plays a part in lawsuits. Perhaps a case 
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should be tried or argued somewhat differently before different 
judges. Bit I would suggest one psychologicai precept which is 
worth myre than all maneuvers and tactics put together. That is 
recog™1zing that the judge is interested in only one thing, the 
truth and the right, and that what he wants and appreciates from 
counsel is a full, fair development of the relevant facts and reli- 
able guidance in the law. He is not interested in personalities, 
albeit common courtesy, clear thinking, straight talking, fair deal- 
ing, and a sense of the value of time are appreciated. Counsel are 
effective and esteemed as they help and speed the court to a cor- 
rect decision. 

If counsel will approach and attend their cases with some of the 
psychology of a judge, they will add a dimension to advocacy and 
render a better service to cause and client. There is only one way 
to pass upon or prepare a case and that is to dig out all the facts 
and research the applicable law. Then counsel may do some hard 
thinking and planning as to how he may most favorably present 
the case. But cold, objective evaluation of the case and the likely 
result should enter in. At some point before he takes his client to 
court, counsel should don the mental habit of a judge and see how 
the case is going to look to the judge. 

This valuable conditioning of advocacy was thoughtfully 
recommended to the new lawyers recently admitted to the bar in 
an address by Judge Botein. He stated that they would be more 
effective as advocates and more useful to clients if a rational per- 
spective governed the ardor of their advocacy. He pondered the 
two-way benefit of a qualitative melding of judge and lawyer. “I 
sometimes wonder,” he said, “whether a better over-all brand of 
justice would not be obtained if lawyers achieved more objec- 
tivity and if judges retained some partisanship when they as- 
cended the bench.” 

He was not suggesting, I am sure, that the judge pick up the 
cudgels for one side or the other, but rather that he be not passive, 
neutral to the point of negative, tolerant to the point of indif- 
ferent. He should feel the controversy and not be above being 
stirred by it. Prejudgment is not allowable, but he may have 
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healthy human reactions and early distinguish between justice 
and injustice, straightforwardness and pettifoggery. 

Similarly, I have wondered at times if it wouldn’t be better to 
have less of a career judiciary and more rotation between bench 
and bar. A lawyer who had been a judge would almost surely 
bring more balance and objectivity to his practice and be a wiser 
counselor. Likewise, a judge who was at no time too far away from 
the bar would have more understanding of the problems of prac- 
tice, be more practical and perhaps more decisive. Compensating 
for long-term separation and division of experience and differ- 
ences in mental attitude, judges and lawyers can at least make 
some imaginative transposition and achieve a closer alignment 
of thought and action, with a resulting gain in mutual effective- 
ness. 

Judge Botein went further, encouraging the entering class of 
lawyers to think in the terms of the peaceable settlement of con- 
troversies, employing their office to reduce the area of contro- 
versy, and to find constructive and agreeable solutions of 
problems and differences. “You may use your talents,” he told the 
impressionable young men and women, “to excite the passions 
simmering in most legal problems; in which case you will pro- 
voke for your clients and yourselves heavy and unnecessary bur- 
dens. Or, you may strive to resolve the problems peacefully, in 
which event you will make the practice of law more meaningful 
and enjoyable, and benefit your clients and yourselves. After all, 
a client’s cause is no chip to be knocked off a lawyer’s shoulder.” 

Something more than the usual routine of settlement negotia- 
tions was envisioned by this appeal for professional statesman- 
ship, for as Judge Botein observed, settlement negotiations may 
still be belligerent, violent affairs. He was urging in all matters 
at all stages recourse to reason and taking “creative command” 
of situations. 

It may be idealistic to try to make settlement negotiations in 
the image of the statesman, but the settlement conference offers 
the best opportunity for constructive cooperation between court 
and counsel. If counsel individually and independently will not 
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approach the negotiation in fair spirit and with good judgment, 
the sagacious judge should be able to take creative command and 
raise the level of the thinking and dealing. 

Lawyers should, by common consent and as a matter of course, 
undertake case conferences at the outset of a case. Not every case 
can or should be settled. Differences may be so wide as to be un- 
bridgeable. But at least there can be the kind of exchange of 
views and frank discussion which will be enlightening and serve 
to delineate differences. And assuming some basis for a claim, the 
obstacles to settlement should not be insurmountable. Most cases 
present a test of the judgment and diplomacy of counsel, more 
than a test of legal or forensic ability. 

Where counsel cannot get over the hurdles by themselves, the 
court should lend a helping hand. Many judges think of the judi- 
cial function as so detached that they should not descend to medi- 
ation, and many lawyers resent the pressure to settle which a 
judge may bring to bear. There is nothing edifying about a judge 
knocking heads together. But the judicial office may be wisely and 
helpfully employed to bring about agreements. Indeed, a judge 
can perform the most useful service of his office by bringing coun- 
sel together in sincere, serious settlement conversations. 

I was delighted this week to receive from a lawyer a letter ap- 
preciatively telling of the successful and altogether satisfactory 
settlement of a family business dispute which threatened to wreck 
both the business and the family. The financial interests and 
family relations were saved from destructive litigation by con- 
structive compromise. The lawyer gave the credit to the patience, 
perseverance and wisdom of the judge. I am sure that the judge 
deserved the compliment and the even more gratifying sense of 
accomplishment, far exceeding any satisfaction which might have 
come from impeccably presiding over the trial. I am sure also that 
I was right, replying to my correspondent, in expressing the con- 
fidence that counsel had contributed much to the constructive 
solution. 

Case conferences cannot be unduly rushed. Unfortunately, the 
pressure in metropolitan courts is too great. But time spent at the 
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pre-trial stage will be saved many times over if reasonable, good 
faith discussion and consideration are given to matters at that 
time. The issues can at least be simplified and stripped down fora 
speedy trial. And I venture to say that a full, fair exploration of a 
case between court and counsel prior to a trial can eventuate ina 
sounder and more satisfactory disposition nine times out of ten 
than is likely to result after battle by trial. 

Not merely in the discharge of their ancient functions or yet 
by a modernized pre-trial procedure do court and counsel fulfill 
themselves or their service to society. They are co-tenants of the 
House of the Law and their custom as well as their credit is de- 
pendent upon the accommodation of the public. In a world which 
changes by decades in the speed of transportation, the increase of 
population, the growth of commerce and the increasing com- 
plexity of living, the accommodations which the courts offer can 
hardly remain static over the centuries and survive except as a 
relic. 

I can think of no institution which has so continued without 
change in its processes and procedures as courts of law. With all 
the codes and civil practice acts, we still frame issues with the 
most cumbersome and dilatory pleadings and motions and em- 
ploy exactly the same method of trial in the age of the automobile 
as in the age of the ox-cart. 

A natural professional conservatism is a good thing. But when 
carried to the point that all that is being conserved is the ancient 
forms, while the substance slips away, no one is then served, either 
the profession or the public. 

First perforce and then by preference businessmen took their 
controversies from the courts. The logical next step has been to 
take controversies from the lawyers. Trade associations have 
created their private tribunals where lawyers are discouraged or 
disallowed. 

That this brand of justice is not altogether satisfactory is in- 
dicated by the fact that one of our most prolific sources of appeals 
is the benighted and beleaguered business man caught in an arbi- 
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tration proceeding and realizing and regretting too late that in 
entering he had left law behind. 

It is good that arbitration is available as an alternative to court 
proceedings, but the selection of forums should be a matter of 
free choice. The choice is not free if merchants may buy goods 
only by contracts containing an arbitration clause. Nor is there 
any real choice if court proceedings are so involved and slow as to 
be practically unavailing. It is up to the legal profession, bench 
and bar together, to make the courts accommodating and attrac- 
tive for the determination of commercial disputes. What is 
needed is not any elaborate or newfangled procedure, but a 
simplified and streamlined procedure. I am going to suggest how 
simple it could be and urge the profession to adopt it at least as an 
alternative or parallel to present procedure. 

Of course, if a lawsuit is going to be a blocking operation, 
dominated by the tactics of sparring and stalling, we will have to 
go through the multiple steps in litigation in order to get the 
lawyers down to business. The cost of litigation will also remain 
prohibitive. But is there any reason, if parties are in dispute, 
assuming even that the defendant thinks the plaintiff is a knave 
and his claim baseless, that the case should not be submitted to the 
court in a single statement of the contentions of the parties? It 
would be drawn up by the attorneys in collaboration. It would 
take the place of all pleadings and pleading motions. Upon sub- 
mission to the court a pre-trial conference or trial date would be 
set by agreement of counsel in consultation with the calendar 
clerk. If any preliminary hearing was required on a substantive 
motion, it would similarly be set down. Examinations before 
trial and discovery would be by arrangement of the attorneys. 

There is no reason at all why we should not have such a simple, 
sensible, convenient and expeditious procedure. All that is re- 
quired is a bar with a true professional sense, recognizing that a 
court proceeding is to determine disputes promptly, and that 
their part in it is to make an orderly presentation of the case. It 
is not their fight. There is a professional plane on which lawyers 
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are expected to meet, insulated from whatever heat their clients 
may have generated between themselves. There is no case, regard- 
less of the feeling between clients, that should not be fully and 
frankly discussed between counsel and all pre-trial arrangements 
made intramurally. 

Lawyers have inherited the formalism of pleadings and plead- 
ing motions and seem to assume that they are essential parts of 
the judicial process which must be gone through in each case. 
There must be a complaint, carefully phrased to state a stereo- 
typed cause of action but to reveal as little as possible of the 
plaintiff's case. The answer concedes as little as possible. ‘The mo- 
tions to make the pleadings more definite and certain or for bills 
of particulars are gone through in order to elicit the information 
which should have been given in the pleadings in the first in- 
stance—but still any attempt to get at the evidence must be 
avoided in this second round. That is reserved for another set of 
motions for a discovery of documents and examinations before 
trial. This is the normal procedure. It can be freely interlaced 
with a number of other motions which will consume time and de- 
lay trial. 

In my judgment, after reviewing the records in thousands of 
cases, these successive steps in litigation are waste motion to no 
useful purpose, serving only to burden the parties and counsel 
and adding enormously to the expense of the proceedings. I can- 
not recall a case where the plaintiff gained anything by delaying 
a disclosure of his case or where a defendant gained by delaying a 
trial. There have been many cases, however, where the delay 
turned out to be prejudicial and costly to the defendant. 

It would seem, with court proceedings held in disdain by the 
business community and the profession losing its natural oppor- 
tunities, that lawyers would strive to re-establish the House of the 
Law and make it inviting instead of repelling. The profession and 
public alike are the victims of dilatory, wasteful and costly pro- 
cedure. It can be eliminated by lawyers deciding to consult their 
own convenience and realizing that by working together in a pro- 
fessional frame they can save much of the wear and tear upon 
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themselves, effect economies for their clients, and enlarge the 
scope of their services. The practice of law would become both 
more profitable and pleasurable. 

The obligation of the court under such a professional regime is 
to receive and accommodate the parties according to their con- 
venience. Delay and waiting around occasioned by maladjusted 
calendars should be eliminated. ‘That is the court’s job and it can 
be done. I have had occasion to say that the courts in this com- 
mercial center, despite congestion and delay in personal injury 
actions, are ready and able to entertain commercial litigation at 
the date of the parties. I am not sure that the fact has altogether 
seeped through the bar and most businessmen might be incredu- 
lous. But the fact is that for three years now the commercial cal- 
endars have been handled in a way to afford trials whenever the 
parties were ready. 

We can have court proceedings just as businesslike and ex- 
peditious as arbitration. As a profession, judges and lawyers, we 
ought to be able to say to the business community, “We will give 
you the full benefit of law and legal protections in proceedings 
which are as streamlined as arbitration.” 

What is required is that we develop a proper sense of profes- 
sional and public relations. ‘To establish a procedural base all we 
need do is ask the Legislature for the simplest kind of a law which 
would merely allow the institution of an action and drawing of 
issue by a statement filed by counsel for the parties. Then I would 
hope that by ever growing professional cooperation we would 
move commercial cases in and out of court with all the dispatch 
that could be desired. 

It is much more difficult, though not impossible, to handle per- 
sonal injury litigation with promptness within the court frame. It 
is a matter first of reducing the intake of cases and then speeding 
up the trial process. The second can be accomplished only by 
eliminating or drastically reducing the number of jury trials. The 
first could easily be accomplished by the proper pre-suit handling 
of claims. 

I have had occasion in another forum to point out that the 
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ratio of suits to claims is far higher in the City of New York than 
elsewhere in the country. That simply means that what is a claim 
and is settled as a claim elsewhere becomes a lawsuit here. It 
means defective or ineffective handling of claims, probably by 
both plaintiffs’ attorneys and insurance companies, at the claim 
adjustment level. 

Personal injury litigation has become a business on both sides, 
which is all the more reason that it should be handled with some 
business efficiency. Instead of playing hide and seek with each 
other, claimants’ attorneys and insurance company officials 
should sit down together at the inception of a claim and get all 
the facts on the table. There could well be examinations before 
trial before suit. 

I am glad to acknowledge with commendation the recent joint 
undertaking, under court aegis, of a representative group of 
plaintiffs’ attorneys and insurance men to establish the mutual 
policy and practice of getting claims seriously considered and dis- 
posed of at the claim stage. They point the way. 

If a suit must be instituted, the simple procedure previously 
suggested of submitting the case on a joint statement of the 
parties is just as applicable to personal injury litigation as to com- 
mercial litigation. Instead of the present meaningless pleadings 
which merely start a case on its tortuous course, the parties could 
much better define the actual issues between them and make a 
meaningful submission to the court. 

Undoubtedly the bottleneck in the case line is the trial process. 
It is the root of the evils of court congestion, long delayed trials 
and the non-attention paid to cases and claims at the start. If only 
the bar would detach itself from the absorption of its accustomed 
procedures long enough to take one objective look at our trial 
system, it would see that the profession worships at the feet of a 
false god. It would also see that professional opportunities are 
stifled and professional interests imperiled. 

Not only is the ancestral system of trial to which we slavishly 
adhere ponderously slow, grossly costly and altogether inadequate 
to meet twentieth-century demands, it is false in its premises and 
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pretenses. It would hardly be possible to devise a system of trial 
less calculated to arrive at the truth or do justice than trial by 
jury of the issue of fault in a personal injury action, four years 
after the accident, under a rule of contributory negligence. Yet, 
with a solemnity and straight face which only a lawyer could 
muster, we go through the ritual of the pious pronouncement of 
the rules of negligence and contributory negligence and pretend 
that a jury can tell, from testimony long removed from the event, 
who was to blame for an accident, and that in so finding it is gov- 
erned by the law that any negligence on the part of a plaintiff bars 
recovery. 

I do not suggest that there is not an approximation of justice in 
most jury verdicts. If the results could be procured without the 
delay, expense and hypocrisy, we could be satisfied. But a system 
which gives us right results only fortuitously, and in spite of the 
shibboleths which are the masthead of the law, and then only 
after such delay and expense as rob the verdict of its equity, can- 
not be proudly proclaimed or ultimately retained. 

I am not yet ready to yield to what may be a compelling view, 
that all consideration of fault should be taken out of the determi- 
nation of liability and compensation for automobile accidents, or 
that damages should be calculated on a slide rule. It must be con- 
ceded, however, in this age of automobile speed and congestion, 
that accidents are the inevitable incident of the day’s movement 
and fault is difficult to determine. It is hard to resist the argument, 
therefore, that compensation for injury on a fixed and limited 
basis should be promptly made and assumed by the automobile 
driving population, under an insurance system, without taking 
the time, incurring the expense, or trusting to the uncertainty 
and fallibility of trying to determine fault. It is impossible to 
resist the argument if the court system does not offer the alterna- 
tive of reasonably prompt and fair dispositions at costs which are 
economic and conscionable. 

It is plainly impossible to handle the influx of automobile ac- 
cident cases in metropolitan courts through the process of jury 
trial. If the legal profession persists in that method of trial we will 
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surely be signing the warrant for the creation of a compensation 
system. There can be no hope in adhering to a system which 
breaks down if over 5% of the caseload is placed upon it and 
where any attainment of prompt service is dependent upon avoid- 
ing it. 

The jury system in civil cases is the darling only of the legal pro- 
fession. I am sure that the people are not enamored of it. Of 
course, so long as the law is based on the fantasy of contributory 
negligence, there will be a cunning demand for juries as a cir- 
cuitous compensation for the strictness of the law. If the law itself 
were brought in line with reality and justice, there would be no 
good reason for jury trials. 

Is it not time to ask ourselves, seriously, if we alone among all 
the civilized countries of the world are right in basing the ad- 
ministration of civil law upon a system of jury trial? We have no 
monopoly on justice. Indeed, so far as I know, only we suffer the 
affliction of delay and wide-spread dissatisfaction with the judicial 
system. We could even find by looking abroad that it is possible 
and practical, if deemed desirable, to incorporate laymen in the 
judicial process, to have them sit with a judge without vesting all 
decision in their untutored judgment. 

In the field of personal injury litigation as well as in the field of 
commercial litigation, the profession has it within its means to 
offer a simplified, expeditious and fair method of trial. By the 
simple and just expedient of abolishing the rule of contributory 
negligence and adopting the rule of comparative negligence and 
submitting cases to judges without juries or to judges with lay as- 
sociates, we would render justice and be timely about it. Not 
only would trials be shorter and quicker, but the pre-trial con- 
ference would take on an even more meaningful and productive 
role. The responsibility thus vested in court and counsel would 
promote a truly professional handling of cases. After all, why 
should the experts leave their decisions to the inexpert? Two 
lawyers and a judge can know more about a case and evaluate it 
better in an hour’s time than a jury can in three days. 

If the guesswork as to what a jury will do as to a finding of 
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liability, particularly as to contributory negligence, and as to the 
amount of damages, were taken out of a case, and counsel knew 
that their trial would be had before a judge without a jury under 
a rule of comparative negligence, think how much easier, shorter 
and sounder the trial and pre-trial conference would be. 

This urging of the profession to develop modern techniques 
and processes is not dictated by calendar congestion. It is rather 
to avoid the constant improvisations and pressures we have to 
employ to alleviate congestion and delay that the bench and bar 
should lift their eyes and thoughts above the daily struggle with 
the apparently insurmountable, and employ the foresight, imagi- 
nation and ingenuity of the profession to create not only a sound 
court system but a better way of professional life. 

Lawyers and judges as well as litigants and the public at large 
are the victims of our outmoded machinery. The physical and 
mental strain and drain of daily contending against overwhelm- 
ing odds, the racing about, the constant pressure to speed up 
while being held back by inherently slow methods, are exhaust- 
ing and demoralizing. There is little of the judicial process left. 
While purporting to preserve the forms of a judicial proceeding, 
we are driven to short cuts which have no semblance of judici- 
ality. It is corrupting of both the bench and bar. 

Lawyers do not ask an easy life. But they are entitled as much 
as workmen at a trade to modern tools for modern demands. If we 
are to dignify the profession and derive the satisfactions of pro- 
fessional life and service, we must find and adopt professional 
methods befitting the call upon us and responsibility assumed. 
We can without the wear and tear, within a professional frame 
and atmosphere, with a professional respect and regard for self 
and each other, and with the enormous satisfaction of accomplish- 
ment, handle the case load between court and counsel. We cannot 
do it if the pattern and pace are to be set by twelve laymen in a 
box. 

At the non-litigating level the practice of law has undergone 
modernization to keep abreast with the stride and speed of mod- 
ern business and living. Office lawyers have developed facilities 
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and services to handle the growing volume and complexity of 
legal problems. Despite a like increase in the incidence of litiga- 
tion, trial lawyers and judges have made no corresponding im- 
provement in methods or mechanics to absorb the larger load. 
The trial bar has not found the way to larger service or participa- 
tion in an expanding economy except by extending and expend- 
ing itself to the limits of human endurance. The economics and 
enjoyment of the profession have been equally neglected. 

I suppose the reason that trial lawyers have not made the ad- 
justments and adaptations which the office lawyers have made is 
that they work in the adversary area while the business counselor 
generally works in a cooperative area. The trial lawyer faces op- 
position at every move. The office lawyer is either given his head 
or is working with a lawyer on the other side of the table to some 
common purpose. 

The adversary relationship need not be carried to the point, 
however, that time and energy are exhausted in sparring which 
does not count. Counsel can come to grips with a case by common 
agreement without sacrificing any interest or yielding any ad- 
vantage. The interests of clients and counsel alike are served by 
reducing the area of conflict to essentials and reducing the ex- 
penditure of time and effort to the limits of effective action. 
Vigorous championship of causes will not suffer by this concession 
to professional cooperation. Finally, the profession will realize 
the full measure of its opportunities and render its full measure 
of service only when the trial of a law suit becomes entirely a 
professional affair. 

There is a partnership of court and counsel in which we all 
share. We have not yet begun to realize its potential. I speak to- 
night for the understanding Cardozo had of the complementary 
functions of court and counsel and for his confidence in that com- 
plement. That is the way to professional fulfillment. 














Justice in Poland Today 


By M. S. Korowicz 


It is not my intention in writing this short paper to give any 
comprehensive analysis of the administration of justice in Poland 
under the Soviet regime. The state of the law and detailed docu- 
mentations of the degradation of justice under Communism 
have been made and are available through the National Com- 
mittee For A Free Europe and other research agencies. I should 
like to discuss here merely some highlights of what has happened, 
backed with facts which are known to every lawyer, indeed to 
every adult citizen in my country. 

In the Soviet sector of Vienna from January 4 to 8, 1954, 
the Communist-front International Association of Democratic 
Lawyers sponsored a meeting which was proclaimed as the “Inter- 
national Conference of Lawyers for the Defence of Democratic 
Liberties.” In the prospectus circulated prior to the opening of 
this conference it was announced that the major item on the 
agenda would be a discussion of the necessity of all people to 
fight for (1) the guarantee of freedom of expression and freedom 
of association; (2) universal suffrage and the secret ballot; (3) 
the right of nations to self-determination and full independence; 
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(4) the freedom and independence of the judiciary and the courts; 
(5) the right of the accused to competent counsel in court; (6) 
the abolition of arbitrary power of police and abuse of preventive 
or administrative detention. 

The four days of the conference were almost entirely devoted 
to unmitigated eulogies of the high order of justice in the 
satellite nations including Poland, interspersed with savage at- 
tacks on the systems of justice of the Western nations, particularly 
the United States and England. According to the Communist 
lawyers, the rights of individuals have never been so well pro- 
tected as they are under Communism, and Communist accom- 
plishment with respect to each of the six above listed criteria has 
been uniformly high. 

The Communist organizers of the “International Conference 
of Lawyers for the Defence of Democratic Liberties” have ex- 
ceeded all imaginable limits of cynical misrepresentation. I set 
forth below a catalog of the actual facts in Poland today, arranged 
under the headings listed by the Communists. 

The following fundamental principles of Marxism and 
Leninism provide a background for the facts which I will present: 

a. The State is an instrument of oppression in the hands of 
the ruling class with regard to the oppressed class. During the 
period of the proletariat dictatorship the State is used by the 
proletariat as an instrument for the oppression and final extermi- 
nation of the bourgeois class. (Frederick Engles, The Origin of 
the Family, Private Property and the State, New York: Inter- 
national Publishers, 1942, pp. 156—7; Andrei Y. Vyshinsky, The 
Law of the Soviet State, New York: Macmillan, 1948, pp. 9-11, 
38--62; see also V. I. Lenin, State and Revolution.) 

b. Law is the expression of the will of the ruling class and 
is used by it for the subjugation and extermination of all enemies 
of the ruling class. According to Marxist-Leninist theories, 
therefore, there will be no need for state or laws in the final 
Utopia of Communism, the classless society. Law is therefore an 
instrument of class struggle. Enforcement of law ina Communist 
state is based on the application of the principle of the “‘partisan- 
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ship of justice” and is an instrument in the attainment of Com- 
munist goals and in the ruthless destruction of all enemies of 
Communism. More simply, the law is conceived to be merely a 
means by which preordained ends may be achieved. 

Against this background, then, let us consider the state of 
justice in Poland today, measured against the standards enun- 
ciated by the Communists at their conference of lawyers in 
Vienna. 


1. The Guarantee of Freedom of Expression and Freedom of 
Association. 


Freedom of expression is not possible in Poland if: 


a) the opinion voiced publicly is contrary to the princi- 
ples of Leninism or the governmental and party policy; 

b) the individual who expresses his opinion does not 
want to risk the danger of imprisonment, forced labor or 
even death. 


Every anti-State, anti-Communist, or anti-Soviet opinion can 
always be interpreted as subversive action furthering the pur- 
poses of foreign intelligence services, as an act aiming at the 
overthrow of the socialist regime and ideological agitation 
against the State and its authorities. A decree was published in 
1951 which punishes with particular severity all acts of subver- 
sion and enemy propaganda; and with greater severity than here- 
tofore not only public expression of anti-socialist and anti-regime 
views but even so-called “whispering propaganda” is punishable 
by imprisonment from six months to eight years. 

It is true that party leaders and agitators call for criticism and 
self-criticism without which, they say, there is no socialism and 
democracy. This is just another lie of the regime. Oral or written 
public self-incrimination, often extremely humiliating for the 
delinquent, is admissible because, as a rule, it takes place under 
party pressure. Frank criticisms of the regime or governmental 
policies entail severe repressions. As a result, criticism is never 
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made in public but only in the circle of close friends. Only one 
kind of public criticism is allowed—criticism of the regime, party 
bureaucracy, industrial managers, and lower echelons of admin- 
istration for transgressions of the Leninist-Stalinist command- 
ments. Criticism recommended and provoked by the party and 
directed against individuals for possessing insufficient ideolog- 
cal zeal is admissible. Only in this respect can it be said that the 
citizens of Poland have the right to express their opinions freely. 

The societies and associations that exist in Poland either have 
a Communist Party character or are, as in the case of some sport 
clubs, under the direct control of the party, which appoints its 
own men of confidence, who may be party members or non-party 
men, such as club presidents or secretaries. Labor unions do not 
serve the interests of the working people but, to the contrary, 
function to spur workers to greater efforts and maximum effi- 
ciency without consideration for the workers’ welfare. ‘They are 
completely controlled by the party and the Government and are, 
therefore, a parody of workers’ unions which defend their mem- 
bers from exploitation. Polish labor unions are an instrument 
of ruthless exploitation by the party and the Government. 

Strikes in Poland are impossible; legally, they are neither 
permitted nor prohibited; but according to Communist theory a 
people’s democracy is a proletarian dictatorship; the proletariat 
allegedly rules and directs; therefore, how can it strike against 
itself? 

The tragic Communist fraud appears here with particular 
clarity. The social class which suffers most is the working class. 
At the price of the social advancement of five percent of the 
workers, ninety-five percent are subjected to extreme exploita- 
tion and medieval personal enslavement. The decree on socialist 
labor discipline passed on March 7, 1950 (Dziennik Ustaw 
(Journal of Laws) 1950, No. 10, Law 107), makes the public 
prosecutor a controller who checks workers’ and white-collar 
workers’ efficiency and punctuality. Workers are submitted to 
severe pressure and their former friends who have been pro- 
moted to higher positions are real slave drivers. Workers are 
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forced to vote unanimously and enthusiastically for additional 
hours of work, work on Sundays and holidays, etc. All opposition 
is punished by imprisonment or “disappearance of the recal- 
citrants.”’ 


2. Universal Suffrage and the Secret Ballot. 


A universal suffrage exists in Poland and in other countries 
behind the Iron Curtain but its existence is nominal only. Dur- 
ing the elections to the Sejm in January 1947, unparalleled terror 
was applied. Tens of thousands of people were put in regular 
jails while thousands of others were kept in the basements of 
apartment houses and government buildings due to the over- 
crowding of prisons. Most of the men sitting on election com- 
missions were delegates of the Communist Party (United Polish 
Workers’ Party). Everyone making use of the ballot booth was im- 
mediately registered by the commission. During the counting 
of the election returns the abuses were such that they became 
the subject of facetious, though actually tragic, stories. 

In the elections for the Warsaw Diet (Parliament) of October, 
1952, it was no longer considered suitable to preserve even an 
externally democratic form. This time, for each electoral district, 
slips with the candidates’ names were printed. There no longer 
were tickets of candidates but only one ticket set up by the 
Communist Party, i.e., the so-called United Polish Workers’ 
Party. I remember how the electoral act was carried out, how I 
accomplished it myself. I entered the election place where I 
found, standing or seated, a dozen or so members of the election 
board who had, of course, been appointed by the Party. My 
name was checked and then I was handed a slip with the 
names of the candidates printed on it. A dozen pairs of eyes 
followed my movements. The booth for secret balloting stood 
far away in a corner. Therefore, I took the slip and deposited it 
in the box as it had been handed to me without crossing out or 
adding anything. About gg per cent of the citizens with about 
the same percentage of voter participation, voted in the same 
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way. Thus 420 “representatives” of the people were “elected.” 
Similar “representatives” had previously, on July 22, 1952, voted 
a new “Constitution of the Polish People’s Republic.” Such 
“representatives” elected a government headed by Soviet Agent 
Boleslaw Bierut, and it is such a government which “in the name 
of Polish people,” sends its delegations to the United Nations 
and other places abroad. 

Whoever availed himself of the right to cast a secret ballot, 
i.e., of the right to invalidate the ballot, exposed himself to 
reprisals of the worst kind. Dismissal from work, strict surveil- 
lance by the security service, then arrest and sentencing under 
any pretext, often a provoked one, would follow such an act on 
the part of the voter. The universal suffrage, supposedly safe- 
guarded also by the Constitution of July 1952, is for all practical 
purposes a universal obligation compelling the citizen to cast 
into the urn the ballot given him by the commission, i.e., a 
ballot containing printed names of the candidates who must be 
elected. 

The people scoffed at such elections yet all said that it would 
have been altogether pointless to vote against the candidates by 
invalidating the ballots because: a) the person so doing would 
suffer the consequences mentioned above; b) such action would 
have had no bearing on the outcome of the elections as the ballot 
commission was composed exclusively of Communist Party mem- 
bers or of men entirely dependent upon the party. Such a com- 
mission was given ample opportunity, and resorted widely to 
validation of invalidated ballots as well as to increasing the 
number of votes for candidates during the counting. A few days 
prior to the October 1952 “elections” a well-known newsman, 
who is an acquaintance of mine, disclosed to me the percentage 
of the voters as well as the percentage of the votes cast for the 
candidates designated by the party. He told me confidentially that 
appropriate press articles praising the electoral “victory” had 
been prepared in advance. It turned out a few days later that 
the gg percent was identical with the figure given to me by the 
newsman. 
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3. The Right of Nations to Self-Determination and Full Inde- 
pendence. 


There is no need to give wide comment with reference to this 
point because it is universally known that the USSR keeps one 
hundred million people in captivity in the countries seized after 
World War II: Poland, Czechoslovakia, Romania, Hungary, Bul- 
garia, Albania and East Germany. This figure includes also the 
captive peoples in the countries which had been already formally 
incorporated into the USSR following the “free” plebiscite in 
1940: Lithuania, Latvia, Estonia, and those in the so-called 
Karelo-Finnish Republic which was formed mainly out of the 
territory seized from Finland. 

In most of these countries the USSR maintains military gar- 
risons. All these countries are ruled by local agents, sometimes 
directly by Russians. All these countries are controlled by the 
local Communist parties which operate under various names, 
but which receive instructions from the Communist Party of the 
Soviet Union. 

It is widely believed in Poland that if free elections, insuring 
a secret ballot and a fair count of the votes, were held in Poland, 
at most, 2 percent or 3 percent of the voters would declare them- 
selves in favor of the present regime. Thus the Communist gov- 
ernment would have to quit, the Soviet agents would have to flee 
the country, and Poland would regain her independence. How- 
ever, at the present time the USSR will not allow such a thing. It 
will yield to it one day only under pressure of the Western world. 

We see here how the internal freedom of the nation is con- 
nected with that nation’s sovereignty and independence in the 
international field. A nation which lives in a captivity imposed 
by agents of an alien power, under the threat of an alien army 
and secret police, cannot express itself freely on the subject of 
the political, social, and economic system it would like to adopt. 
Consequently, it cannot freely determine its fate in its relations 
with other nations. Poland, formally independent, with her 
diplomatic and consular representatives who, alas, are recognized 
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by the Western Powers, is in fact a part of the Soviet empire. 
Obviously, her “representatives” abroad are Soviet agents repre- 
senting Soviet policy and the Soviet imperialism. 

Let the USSR allow the captive countries to hold democratic 
elections and let it recognize the results of such elections if it 
wants to acquire the right to clamor for the recognition of the 
right to self-determination by others. In this case, the USSR 
makes use of the tactics typical of a criminal who is trying to hide 
his own crimes by accusing others of the same kind of crimes he 
himself committed. 


4. The Freedom and Independence of the Judiciary and the 
Courts. 


The independence of the judiciary does not exist either in 
terms of an independent appointment of judges or in terms of 
the freedom of their decisions. The judges are appointed at the 
discretion of the head of the state or the Minister of Justice; they 
are removed from their posts or transferred without their consent 
and without any opportunity to voice opposition. Thus they are 
entirely the tools of the administration. 

A thorough personnel re-shuffling has been carried out in the 
Polish judiciary. First, all pre-war judges and criminologists were 
discharged from the service. A number of civil judges initially 
retained are now being dismissed. Criminologists have been re- 
placed by new judges and public prosecutors who obtained their 
legal training by attending six-month law courses and who were 
recruited from among workers and party agitators. The above 
actions, which lasted for six years, were completed only last year. 
Now a new crop of “trained” legal personnel is coming in from 
the universities. 

Instructions from the party and the Minister of Justice under- 
line and constantly remind the judge that he is to guide himself 
by “‘socialistic conscience.” Students of law study these principles 
and must recite them from memory with comments and examples. 

This “‘socialistic conscience,’ corresponding to Hitler’s “Das 
gesunde Volksempfinden,” requires the judge to apply law as an 
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instrument of class warfare. And so, for example, in a trial be- 
tween a former capitalist and a worker who is a member of the 
party or is supported by the party, the judge, with the exception of 
very glaring incidents, must take the side of the worker in spite 
of the provisions of law. This routine also pertains to a dispute 
between a Communist and a non-Communist, without regard to 
their social status. The verdict must support the member of the 
party or protect him as much as possible, for “socialistic con- 
science” demands that an “active builder of socialism” be sup- 
ported against a so-called less active worker for socialism. The 
judge has a wide discretion and unlimited possibilities for chican- 
ery and abuses. Verdicts in penal matters of a more important 
meaning are established and in most cases pre-arranged with the 
party before the trial. In all political trials the verdicts are dic- 
tated in advance by the party. A political “criminal” arrested as 
such, very often held in prison for a year or even longer before a 
court trial (even for five years, as for example in the case of vice- 
Premier Gomolka and former minister, General Spychalski), must 
be found guilty even though nothing could be proved during the 
trial. All verdicts of guilt are known in advance and very often 
one can find them out from indiscreet or from slightly tipsy 
judges. Just as during the reign of absolutism, “cabinet justice” 
was responsible for verdicts by the order of political power, so 
today behind the Iron Curtain, in a “‘socialistic’” structure, the 
“administration of justice” is in the total service of political 
power. The complete dependence of the courts upon these powers 
makes the judges instruments of the Communist Party. 


5. The Right of the Accused to Competent Counsel in Court. 


Regarding penal matters, the right to defend oneself exists 
formally, but in practice this law has no meaning for the accused 
and, on the contrary, makes the defense lawyer a helper to the 
prosecuting attorney in a vivid presentation of the offense. This, 
of course, pertains to political offenses, since a lawyer is permitted 
to actually defend anyone for common offense. 

Lawyers, organized for the past two years into the so-called 
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“‘Advocate’s Group” (like a collective), are constantly reminded 
that they must be co-creators of the socialistic administration of 
the law. Consequently, they cannot oppose the prosecutor, but 
on the contrary they are to endeavor, together with him, to 
present before the court all material properly prepared for prose- 
cuting and sentencing. 

Except for a few Communist lawyers, no lawyer wants to defend 
a political offender for he well knows his role in a political 
trial. Undertaking the defense of a person accused of a political 
offense gives the non-party lawyer a bad reputation with the 
security police and leaves a black mark on his record in the files 
of the Secret Police (U.B.)—the Soviet-Polish gestapo. It opens 
him to charges of cooperating with subversive elements, ‘‘Anglo- 
American imperialists, world monopolies and instigators of a 
new war.” He is subject to threats and trumped-up charges which 
could lead to arrest, trial and imprisonment. As a rule, therefore, 
counsel for the defense of a political offender is appointed by the 
court. The role of such counsel is, of course, very unpleasant and 
humiliating. The courts in political matters are always military 
courts, in spite of the civilian character of the accused person, and 
in spite of the fact that the war ended nine years ago. These courts, 
of course, get instructions and detailed orders from the Ministry 
of Public Security and from the Communist Party. 

However, in Poland there exist legal institutions against which 
the right to a defense does not exist. They are the so-called Spe- 
cial Commissions to Fight Abuses and Economic Sabotage, cre- 
ated shortly after the establishment of Communist power. They 
have the right to sentence individuals to two years in a forced 
labor camp, with a possibility of renewing the sentence for 
another two years. The verdicts that are delivered are based 
upon denunciations by the militia, fiscal control bodies, etc. and 
are pronounced without the presence of a defense counsel. At 
best, the Commissions will listen to the defense and the explana- 
tions of the accused. 

The Commissions act as one of the powerful “weapons in the 
class war.” Their task is to prosecute capitalists, saboteurs of the 
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“socialist economy.” In 1945-54, hundreds of thousands of 
people were sentenced to forced labor camps, fined and had their 
property confiscated only to facilitate the transfer of enterprises 
and property from the hands of “private initiative’’ to the “‘social- 
ist economy” sphere. In this field, thousands of tragic acts of law- 
lessness have been perpetrated, with no defense possible. 

In Poland, camps of forced labor are maintained openly and 
officially. Decrees on this subject are published in the official 
Journal of Laws, starting from 1945. The last is dated September 
19, 1950. These decrees establish the above-mentioned Special 
Commissions. 

Many a time on my bus trips from Katowice in Upper Silesia 
to Cracow, I passed the labor camp in Jaworzno, where there are 
approximately 20,000 forced laborers. I saw hundreds of young 
and older men being either loaded or unloaded from trucks on 
their way to and from the coal mines nearby. At the time of my 
departure from Poland in September 1953 the general opinion 
there was that at least 300,000 persons were inmates of the forced 
labor camps. The Mid-European Studies Center in New York, 
in a report published in 1953, gives the figure at 190,000. 

Terror and the need for cheap labor arbitrarily choose the vic- 
tim and prescribe the punishment. No one in Poland can be sure 
that suddenly and without warning he will not be sent toa forced 
labor camp. 


6. The Abolition of Arbitrary Power of Police and Abuse of 
Preventive or Administrative Detention. 


The abolition of arbitrary police power and preventive or 
police arrest is ademand which should be effected in the first place 
behind the Iron Curtain where the power and terror of the secret 
police and special security bureaus are unparalleled. 

In Poland, the Ministry of Security, headed since 1945 by the 
Soviet agent Radkiewicz, trained in Soviet Czeresvyczaikas and 
the NKVD, has the power of political and criminal supervision 
not only over citizens, but also over state administration and over 
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the highest ministerial officials, including the ministers. The 
district and county security bureaus under that Ministry look 
into alleged sabotage, diversionary and subversive activities. 
Events like an accident in a mine, insufficient production to 
execute the plan in a factory, falling short of the norms fixed for 
the workers, delay in trains, etc., are all investigated from the 
point of view of sabotage. Non-party employees are subject to a 
particularly strict control. 

The security bureaus use extensively the system of preventive 
arrest of witnesses in a future trial, a system unknown in the 
West. When the alleged political criminal is already arrested, 
the police simultaneously arrest persons who in the future trial 
are to be used as witnesses for the prosecution in order to, as it is 
said, “safeguard” those witnesses. I know personally several per- 
sons who spent a year or more in such preventive arrest; I also 
know a man who recently spent 10 months in the basement of the 
Security Bureau in Cracow and then was freed without having 
been questioned or called as a witness—since it turned out that he 
was unnecessary during the trial. Nobody apologized to him or 
mentioned any indemnity. It is true that in accordance with the 
bill on state prosecution he could have lodged a complaint with 
the public prosecutor’s office against the Security Bureau, but he 
probably would have been treated as a madman. In any case, he 
would have been a lost man. 

The initials “U.B.,” standing for the Security Bureau, are 
dreaded all over Poland. The arbitrariness of these bureaus has 
no limits and the basements of all Security Bureaus, converted 
into prisons, are always full. I shall not mention the sadism which 
is practiced there. As a rule, arrests by the Security Bureaus take 
place without a warrant issued by the prosecutor or the judge in 
charge of the investigation. The agents of the all-powerful Bu- 
reau, at most, show their credentials and arrest the unhappy man. 

At this point we must revert once again to the above-men- 
tioned Special Commissions which, arbitrarily, send people to 
forced labor camps for two years with a right of prolonging this 
term for another two years. This problem was dealt with at length 
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at the session of the United Nations General Assembly in Novem- 
ber and December 1953 and a detailed report was published. The 
Mid-European Studies Center in New York also published a book 
on this subject. 

In the reports of this Center a list of all forced labor camps in 
Poland has been given and the total number of persons impri- 
soned there was said to be 190,000. However, when I was leaving 
Poland in the beginning of September 1953, it was generally said 
that about 300,000 persons work in those camps. In recent years 
these camps have been greatly enlarged to find room for enemies 
of the regime and for insubordinate workers who refuse to be 
exploited to the limits of their physical endurance. The principle 
of exploiting slave labor in order to reduce the cost of production 
to a minimum is also a primary consideration behind the mass 
arrests by these Special Commissions. 

The arbitrariness of courts in political cases, in which the most 
important part is played by the competent military courts, the 
arbitrariness of security bureaus, the arbitrariness of special com- 
missions deporting people to forced labor camps, increases the at- 
mosphere of terror, fear and insecurity existing in Poland where 
every person at any moment and on any pretext may be deprived 
of freedom. 

The humiliation of the individual, the contempt for the most 
basic rights of man, the scorn of the Soviet regime in Poland for 
the objective postulates of humanitarianism and democracy, its 
complete and ruthless anti-humanism resemble the darkest pages 
of the Middle Ages. However, in defense of the Middle Ages or 
the ancient states it might be said that at that time no attempts 
were made to cover these elements of the political system with lies, 
that exploitation and maltreatment of man was allowed and even 
sanctioned by law. In the Soviet system, behind the facade of 
beautiful slogans and postulates addressed to the Western 
countries, behind the many chapters of liberal constitutions, law- 
lessness triumphs. Within the prison-state from which no ordi- 
nary man can legally go abroad, the human individual is morally 
tortured and exploited for the ends of Soviet imperialism. 








Recent Decisions of the Supreme Court 
of the United States 


by MaArvIN SCHWARTz and Epwin M. ZIMMERMAN 


BROWN V. BOARD OF EDUCATION 
BOLLING V. SHARPE 


(May 17, 1954) 


In these two decisions the Court met squarely the issue of the constitu- 
tionality of segregation in public schools. Brown v. Board of Education con- 
sidered four cases before the Court involving segregated public schools in the 
states of Kansas, South Carolina, Virginia, and Delaware, respectively, and 
held that the segregation violated the Equal Protection Clause of the Four- 
teenth Amendment. The second decision, Bolling v. Sharpe, held that segre- 
gation in the public school system of the District of Columbia violated the 
Due Process Clause of the Fifth Amendment. Both opinions were written by 
Chief Justice Warren for a unanimous Court. 

The lower court opinions in the four cases dealt with in Brown v. Board of 
Education had recognized the “separate but equal” doctrine of Plessy v. 
Ferguson, 163 U.S. 537, the 1896 decision upholding the constitutionality of 
a Louisiana statute requiring railways in that state to provide separate accom- 
modations for white and colored passengers. That doctrine stated that 
equality of treatment is accorded when the races are provided substantially 
equal facilities even though these facilities be separate. In recent cases, 
involving higher education, the Court has been able to give relief to Negro 
plaintiffs without passing on the validity of that doctrine, on the ground 
that inequalities existed. In the cases treated in Brown, however, there were 
findings below that the Negro and white schools involved had been or were 
being made equal so far as physical facilities, curricula, qualifications of 
teachers and other tangible factors were concerned. Hence, the effect of 
segregation itself and the validity of the “separate but equal” doctrine in the 
field of public education had to be determined. 

Examination by the Court of the circumstances of the adoption of the 
Fourteenth Amendment did not lead to any conclusive indication that the 
Amendment when enacted was or was not specifically intended to bar segre- 
gation in public education. Absence of such conclusive evidence was in part 
explained as reflecting the relative unimportance of public education at the 
time of the passage of the Fourteenth Amendment. Without a determinative 
legislative history as a guide, the Court chose to look at the actual effect of 
segregation in public education, considering public education in its present 
stage of development and with its present significance as a principal instru- 
ment not only in awakening the child to cultural values and preparing him 
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for a career, but also in helping him to adjust normally to his environ- 
ment. Citing Sweatt v. Painter, 339 U.S. 629, and McLaurin v. Oklahoma 
State Regents, 339 U.S. 637, cases where inequalities in graduate education 
facilities had been found, for illustrations of the intangible qualities which 
must be considered in evaluating educational opportunities, the Court 
stated that such considerations applied with added force to children in grade 
and high schools. ““T'o separate them from others of similar age and qualifica- 
tions solely because of their race generates a feeling of inferiority as to their 
status in the community that may affect their hearts and minds in a way un- 
likely ever to be undone.” The Court repeated a finding in the opinion below 
in the Kansas case that the feeling of inferiority resulting from segregation 
affected adversely the motivation of a child to learn, and rejected any lan- 
guage in Plessy v. Ferguson contrary to this finding. The Court concluded 
that in the field of public education the doctrine of “separate but equal” can 
have no place since separate facilities are inherently unequal. This inequality 
constituted a violation of the Equal Protection Clause. Discussion of the Due 
Process Clause of the Fourteenth Amendment was unnecessary. 

Because of the complex problems involved in formulating a decree, the 
Court requested further argument on questions concerning the nature of 
the decree: whether it should flatly and promptly require that Negro chil- 
dren be admitted to schools of their choice within normal geographic school 
districts; or, whether the Court should permit an effective gradual adjust- 
ment to be made; and, if so, whether and how to issue detailed decrees for 
each case, whether to appoint a special master to take evidence and rec- 
ommend terms for such decrees, or whether, and with what instructions, to 
remand to courts of first instance for the framing of decrees. 

In the District of Columbia case, Bolling v. Sharpe, the effect of the Due 
Process Clause of the Fifth Amendment had to be considered, that Amend- 
ment, unlike the Fourteenth which is applicable only to states, not containing 
an equal protection clause. The Court observed that both clauses stem from 
a basic idea of fairness, and although the latter clause is more explicit than 
the former and the phrases are not always interchangeable, neither are they 
mutually exclusive, and discrimination which would fail to meet an equal 
protection test, may also be so unjustifiable as to violate due process. 

Commenting that classifications based solely on race are constitutionally 
suspect and to be examined with care, the Court stated that the segre- 
gation in question was a restriction on liberty and liberty cannot be restricted 
except for a proper governmental objective. The Court concluded that 
segregation in public education was not reasonably related to any proper 
governmental objective, and constituted an arbitrary deprivation of the 
liberty of Negro children of the District of Columbia in violation of the Due 
Process Clause of the Fifth Amendment. 

This case, too, was restored to the calendar for further argument on the 
decree. 

* * * 


The unanimity of decision in a case of such significance and difficulty that 
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argument and reargument were necessary is noteworthy, even though it may 
have been foreshadowed by the unanimity of the Court in the higher educa- 
tion cases, such as Sweatt and McLaurin. Moreover, there is little of the 
gingerly traced argument and close reasoning that ordinarily suggests that 
* substantial struggles and concessions were required to obtain the approval of 
all the Justices. Conceivably, the postponement of the decree until after re- 
argument might be the result of struggle within the Court and might reflect a 
compromise. But the wisdom of the delay seems so apparent as to be entirely 
self-justifying: further argument would be helpful in framing the decree; the 
delay would provide an opportunity to observe the impact of the decision and 
to gauge the real nature of the problems of implementation; the separation of 
the decree-shaping process, abounding as it is with difficulties, permitted at 
this time the presentation of a firm, direct, unanimous resolution of the legal 
issue in a case where unanimity has unusually great value. 

Possibly, an area of struggle which is masked by the unanimity of the 
decisions, lies in the treatment accorded Plessy v. Ferguson in the Brown 
opinion. Care was taken to describe that case as one dealing with transporta- 
tion, not education, and the doctrine of “separate but equal” was rejected in 
terms only with respect to public education. No doubt this can be explained 
simply by the fact that only public education was in issue, but it is worth not- 
ing that Chief Justice Warren’s reasoning in the Brown case does not neces- 
sarily carry over to segregation in general: the stigma of inferiority though 
psychologically significant in the education process, may not be especially 
important in, say, the field of state transportation. The “separate but equal” 
doctrine has not been in terms destroyed by the Brown decision for all time 
and for all purposes. However, the treatment accorded the doctrine in Brown 
undoubtedly outlines the pattern for analogous treatment in cases attacking 
other aspects of segregation, just as cases finding inequalities in higher 
education suggested the basis for this decision. 

In marked contrast to the careful limitation of the decision in the 
Brown case is the reasoning in the Bolling case that a restriction of lib- 
erty which is not reasonably related to a proper governmental end vio- 
lates the Due Process Clause. Given the premise apparently accepted by the 
Court that segregation is per se a restriction on liberty (“Liberty under law 
extends to the full range of conduct which the individual is free to pur- 
sue ...”), and given the Court’s inclination not to find a proper govern- 
mental objective to which segregation would be related (“Classifications 
based solely upon race must be scrutinized with particular care, since they 
are contrary to our traditions and hence constitutionally suspect.”), it would 
seem that other aspects of segregation would also be struck down under the 
reasoning of Bolling v. Sharpe. This interpretation of the Due Process Clause 
of the Fifth Amendment should be equally applicable to the Due Process 
Clause of the Fourteenth Amendment, and future cases involving other state- 
imposed segregation may be decided on due process rather than on equal 
protection grounds. 

Perhaps, the use of the somewhat narrower equal protection basis for deci- 
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sion in the Brown case merely reflects the fact that this clause has been the 
ground for decision in prior state segregation of education cases. Perhaps, on 
the other hand, the effort in the Brown case to reject Plessy v. Ferguson only 
with respect to public education, represented an attempt to limit the impact 
of the decision to segregation in public education. But if that were the aim, 
that objective seems to have been frustrated when in Bolling v. Sharpe, with 
no equal protection clause available and the result being required by the 
Brown decision (‘In view of our decision that the Constitution prohibits the 
states from maintaining racially segregated public schools, it would be un- 
thinkable that the same Constitution would impose a lesser duty on the 
Federal Government.”), the Court formulated a broadly applicable due 
process argument. 

That the Court intends these decisions to have the broadest application as 
an expression of its general hostility to segregation, is perhaps indicated by 
its order on May 25, 1954, in the case of Muir v. Louisville Park Theatrical 
Association where the segregation involved lay in the use of and admission to 
a public amphitheater, and where an ostensible issue was whether discrimina- 
tion practised by a private lessee of the State could be attributed to the State, 
to vacate the judgment and remand for consideration in the light of Brown 
and Bolling. 

Whatever the precise scope of the decisions ultimately proves to be, they 
are undoubtedly of historic importance. It is worth observing, as an illustra- 
tion of one aspect of the role played by the Court, that Brown in effect was 
decided on the basis of a finding that the psychological impact of segregation 
leads to detrimental results in education, with works by psychologists and 
sociologists cited for authority. There is at least a suggestion that Plessy v. 
Ferguson may have been incorrect as applied to public education because of 
the inadequate psychological knowledge of the time. Though the weight of 
expert opinion today may be overwhelmingly on the side of the Court’s find- 
ing, the fields of educational and psychological theory are notoriously con- 
troversial, and the sciences are not precise. Hence, theoretically at least, the 
evolution, popularization and adoption of new psychological and educa- 
tional concepts in the future could similarly lead to a rejection of the present 
case. Yet this process whereby the Court bases a significant decision on a non- 
legal ground, concerning which its authority and competency is at best de- 
rived, is not a novel one, and though capable of abuse, can be defended as a 
device which helps assure the continued viability of the Constitution. 
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150TH ANNIVERSARY OF THE FRENCH CIVIL CODE 


INFLUENCE OF THE FRENCH CIVIL LAW 
ON THE WESTERN HEMISPHERE 


“My glory is not to have won forty battles, for Water- 
loo’s defeat will destroy the memory of as many 
victories. But what nothing will destroy, what will live 
eternally is my Civil Code.” 

NAPOLEON 


In observance of the 150th Anniversary of the Code Napoleon an exhibi- 
tion of rare legal treasures is being held at the House of the Association. 
Drafted in 1804 as the Code Civil des Frangais, and known since 1807 as the 
Napoleonic Code, its influence has been wide spread not only throughout 
Europe but also the United States, Canada and Latin America. This was the 
first successful attempt in France to place the principles of human rights, 
private property, and equality before the law into a comprehensive code. 

From the official archives the Government of France has made available 
for this commemorative exhibition a collection of official drafts, proclama- 
tions and edicts establishing and promulgating the Code Civil, by the hand 
and authority of The Emperor. 

Among the unique documents included in this historic display, is the orig- 
inal Decree of the National Assembly of 1793 which appointed a Committee 
to “replace the chaos of old laws and customs” and to report a draft within 
one month. Upon being presented it was considered “too complex” and was 
referred back to the Committee to be “simplified,” nothing came of it. 

Another basic document on view is the original Commission of August 
13, 1800, signed by Napoleon appointing a Committee, consisting of four 
lawyers, Tronchet, Portalis, Bigot de Préameneu and Malleville, to draw up 
a project for a Code Civil. Their work was completed in four months and a 
draft was printed on January 1, 1801. It was submitted for discussion to the 
General Assembly of the Council of State, Napoleon as Chairman, and par- 
ticipant made a significant contribution to the deliberations of the Code. 
An official extract of these proceedings of the Council d’Etat, Seance du 
vingt deux Vendémiaire an 11 de la Republique, concerned with “De la 
présomption d’absence” is included in this exhibition. From the Council of 
State the draft went successively to the Tribunate and the National Legisla- 
ture. The complete procés-verbaux of these proceedings is among one of the 
rarities of this exhibit. 

Finally the engrossed parchment copies of several sections, with large 
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circular wax seals attached with the tricolor of France, and signed by Napo- 
leon leads to the raison d’étre of the Anniversary. A large paper copy of the 
first edition of the Code Civil with the following title 


Code Civil des Francais, Edition Originale et seule 
Officielle A Paris. De L’Imprimerie de la Republique. An XII.—1804 


EARLY FRENCH ANTECEDENTS TO THE CODE CIVIL 


From the rare book collection of the Association a number of volumes 
have been selected that show the diversity of the sources that were utilized 
in the drafting of the Code. Among these are the Codtumes of Normandie, 
Paris and Picardie in folio volumes of impressive sixteenth century French 
printing. The Codtume of Paris is of especial interest because it became the 
form of the French law that found its way to America when France first be- 
came a colonial power. A rare copy of Royal edicts includes the historic 
Code Au Roy Henry III, Roy de France et de Pologne, published in Paris 
1587. The contributions of the French jurists are represented by the texts of 
Du Moulin and Brisson, in the Sixteenth Century, of Colbert and Lamoig- 
non in the Seventeenth and of D’Aguesseau in the Eighteenth. The com- 
plete oetivres of Domat and Pothier reveals the great debt the Code Civil 
owes to their writings. 


INTERESTING EDITIONS OF THE CODE CIVIL 


Another section is devoted to the interesting editions of the Code Civil. 
One volume has the contemporary annotations of a French advocate, others 
show the earliest printings of the Code Napoleon, the combined codes, the 
classic commentators, and the volumes issued in honor of the Centenary of 
the Code. 


INFLUENCE ON AMERICAN LAW 


The next three exhibits have been set aside to show the influence on 
American, Canadian and Latin American Law. The writing of American 
jurists who through their work show a knowledge of the civil law, Du Pon- 
ceau, Légare, Martin, Story and Kent. Several volumes of early state and 
federal reports citing the Code Napoléon in judicial opinions as authority. 
A recent edited collection which contains the Territorial Cases of Thomas 
Rodney has a rebuff by the Court, of the Attorney General, who criticized 
the citing of Montesquieu as an authority—the Court used these words: 
“That he was as good authority in this Court as Judge Blackstone himself.” 

An edition of Hoffman's Course cf Legal Study is opened to the section on 
Civil Law as necessary for an American legal education. The strong French 
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influence in Louisiana is pointed up by the first edition of the Louisiana 
Statutes of 1808 and the revision of 1823. A letter written by Thomas Jeffer- 
son is shown with comments on the state of French law in Louisiana. Fre- 
quent use of American translations of Pothier, Emerigon and Vattel helped 
strengthen this influence. Jefferson purchased a copy of the Napoleonic 
Code for his own personal library. 


INFLUENCE ON CANADIAN LAW 


In 1773 Francois Joseph Cugnet wrote to Blackstone complaining about 
the English Parliamentarians lack of insight into French law. Several treat- 
ises were prepared by Cugnet to set forth the basic principles of the Civil 
Law of the French régime. These are shown together with a collection of 
Royal Ordinances, Edicts, Statutes. The Library has a first edition of the 
Civil Code of Quebec with scholarly commentaries. The Civil Code codifies 
the French law of Quebec as modified by statutes. 


INFLUENCE ON LATIN AMERICAN LAW 


Eleven Civil Codes of Latin America, chronologically arranged, are shown 
which have used the Code Napoleon as their model. A graphic illustration of 
the progressive influence of the Code Civil in these countries. 

The exhibition was formally opened with a dinner tendered by the French 
Embassy to the representatives of the participating organizations: 


The Cultural Services of the French Embassy 

The French University of New York 

The Association of the Bar of the City of New York 

The Parker School of Foreign and Comparative Law, Columbia Uni- 
versity 

The Institute of Comparative Law, New York University 

Columbia University School of Law 


It was followed by a public meeting at which Allen T. Klots, President of 
the Association introduced M. Pierre Donzelot, Directeur General au Minis- 
tere de l’Education Nationale, Representant Permanent des Universites 
Frangaises aux Etats Unis, as presiding officer, and the following addresses 
were made: 


Alexis C. Coudert, Professor of Law, Columbia University: “The in- 
fluence of the Civil Code in the Western Hemisphere” 

Claude Lewy, Faculte de Droit, Universite francaise de New York: 
“Codification, Experience et Droit Subjectif” 


R. R. Palmer, Professor of History, Princeton University: “The Civil 
Code as a Historic Landmark” 








